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TMT INTERNATIONAL OBSERVATORY, LLC’S
EXCEPTIONS TO THE PROPOSED FINDINGS OF FACT,
CONCLUSIONS OF LAW AND DECISION AND ORDER ISSUED JULY 26, 2017

TMT INTERNATIONAL OBSERVATORY, LLC (“TIO”), by and through its

undersigned counsel, hereby submits these Exceptions (“Exceptions”) to the Proposed Findings

of Fact, Conclusions of Law and Decision and Order issued July 26, 2017 by Hearing Officer,

the Honorable (ret.) Judge Riki May Amano (“HO Proposed Order”), pursuant to Hawai‘i



Administrative Rules (“HAR”) § 13-1-42. While TIO substantially agrees with the findings of
fact, conclusions of law, and conditions set forth in the HO Proposed Order, TIO submits these
Exceptions, seeking to add conditions to the HO Proposed Order that are necessary in light of the
additional findings that the Hearing Officer proposed.

I. EXCEPTIONS

On May 30, 2017, the University of Hawai‘i at Hilo and TMT International Observatory,
" LLC filed their Joint [Proposed] Findings of Fact, Conclusions of Law, and Decision and Order
(“UH/TIO Proposed Order”). |

On July 26, 2017, the Hearing Officer issued the HO Proposed Order. The HO Proposed
Order included several findings of fact (“FOF”) and conclusions of law (“COL”) that were
different from or not addressed in detail in the UH/TIO Proposed Order. These additional
findings included extensive background information regarding cultural practices and testimony
from numerous witnesses, including:

e Testimony regarding the sacredness of Mauna Kea and traditional and customary
practices as set forth in the Written Direct Testimonies of Kuulei Kanahele, Manulani

Aluli Meyer, Hawane Rios, and B. Pualani Case. See FOF 361-423; 724-725; 866-867,
972-973.

e Testimony regarding cultural practices on the Northern Plateau and contemporary
equinox and solstice practices as set forth in Tr. 1/11/17 at 129:10-130:19 (B. Pualani
Case); Tr. 2/13/17 at 196:19 — 198:3 (Pisciotta). See FOF 402; 758.
In light of these additional findings in the HO Proposed Order, TIO respectfully requests
that the HO Proposed Order be amended to include additional conditions as set forth below that
address the potential impacts to the cultural practices and resources set forth in the additional

findings. TIO also proposes to amend Condition No. 18 of the HO Proposed Order to ensure it is

consistent with current law, as also set forth below.



IL ADDITIONAL CONDITIONS REGARDING CULTURAL PRACTICES

For all the reasons set forth herein, and all other reasons, evidence, and authorities
appearing of record, TIO respectfully requests that the following additional conditions be made

to the HO Proposed Order.

1. UHH shall consult with the Kahti Ku Mauna Council and cultural practitioners to
the extent feasible to develop a plan to establish an appropriate area on Mauna
Kea to be used by native Hawaiians for religious and cultural purposes.

2. UHH shall continue to allow reasonable access to the area set aside for the
exercise of any native Hawaiian traditional and customary cultural practices to the
extent feasible, reasonable and safe. The setting aside of this area shall be in
addition to all other cultural use and access rights of native Hawaiians to other
areas of Mauna Kea as provided by law or by other conditions set forth herein.

1. REVISION OF CONDITION No. 18 PURSUANT TO CURRENT LAW

TIO also requests that proposed Condition No. 18 be amended as follows. Condition No.
18 of the HO Proposed Order currently provides that: “TIO will pay a ’substantial” amount for
sublease rent. The rent would be deposited into the Mauna Kea Land Fund, and only used for
management of Mauna Kea.”

In order to comply with current law, and the findings and conclusions in the HO
Proposed Order, TIO recommends that the following language be substituted for Condition No.
18 in its entirety: “Any sublease for the site shall be processed as required by current law.”

DATED: Honolulu, Hawaii, August 21, 2017.
W
J. DOUGLAS ING

BRIAN A. KANG
ROSS T. SHINYAMA

Attorneys for TMT INTERNATIONAL
OBSERVATORY, LLC
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CERTIFICATE OF SERVICE

Case No. BLNR-CC-16-002

CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing document was served upon the following

parties by the means indicated:

Michael Cain

Office of Conservation and Coastal
Lands

1151 Punchbowl, Room 131
Honolulu, H! 96813
michael.cain@hawaii.gov
Custodian of the Records
(ORIGINAL + DIGITAL COPY)

Carlsmith Ball LLP

lan Sandison, Tim Lui-Kwan, John P.
Manaut, Lindsay N. McAneeley
1001 Bishop Street

ASB Tower, Suite 2200

Honolulu, HI 96813
isandison@carismith.com
tluikwan@carlsmith.com
jpm@carlsmith.com
Imcaneeley@carlsmith.com
Counsel for the Applicant University
of Hawai'i at Hilo

Torkildson, Katz, Moore,
Hetherington & Harris

Attn: Lincoln S. T. Ashida

120 Pauahi Street, Suite 312

Hilo, HI1 96720-3084
Isa@torkildson.com
njc@torkildson.com

Counsel for Perpetuating Unique
Educational Opportunities (PUEQ)

Office of Conservation and Coastal
Lands
dinr.maunakea@hawaii.gov

J. Leina'ala Sleightholm
P.O. Box 383035

Waikoloa, HI 96738 .
leinaala.mauna@gmail.com

Lanny Alan Sinkin

P. 0. Box 944

Hilo, HI 96721
lanny.sinkin@gmail.com
Representative for The Temple of
Lono

Harry Fergerstrom
P.0. Box 951
Kurtistown, HI 96760

‘hankhawaiian@yahoo.com

(via email & U.S. mail)

Dwight J. Vicente

2608 Ainaola Drive

Hilo, Hawaiian Kingdom
dwightjvicente@gmail.com
{via email & U.S. mail)

Brannon Kamahana Kealoha
89-564 Mokiawe Street
Nanakuli, HI 96792
brannonk@hawaii.edu

Mehana Kihoi

PO Box 393
Honaunau, Hl 96726
uhiwai@live.com

C. M. Kaho'okahi Kanuha

77-6504 Maile St

Kailua Kona, HI 96740
Kahookahi.kukiaimauna@gmail.com

Maelani Lee

PO Box 1054

Waianae, HI 96792
maelanilee@yahoo.com

Kalikolehua Kanaele
4 Spring Street
Hilo, H1 96720
akulele@yahoo.com

Stephanie-Malia:Tabbada

P O Box 194,

Naalehu, H1 96772
s.tabbada@hawaiiantel.net

Joseph Kualii Lindsey Camara
kualiic@hotmail.com



William Freitas

PO Box 4650

Kailua Kona, HI 96745
pohaku7@yahoo.com

Flores-Case ‘Ohana
E. Kalani Flores
ekflores@hawaiiantel.net

Tiffnie Kakalia

549 E. Kahaopea St.

Hilo, HI 96720
tiffniekakalia@gmail.com

Paul K. Neves
kealilkkea@yahoo.com

Kealoha Pisciotta and Mauna Kea

Anaina Hou
keomaivg@gmail.com

Deborah J. Ward
cordylinecolor@gmail.com

Cindy Freitas

PO Box 4650

Kailua Kona, HI 96745
hanahanai@hawaii.rr.com

Glen Kila

89-530 Mokiawe Street
Waianae, HI 96792
makakila@gmail.com

B. Pualani Case
puacase@hawaiiantel.net

Clarence Kukauakahi Ching
kahiwal@cs.com

Yuklin Aluli, Esqg.

415-C Uluniu Street
Kailua, Hawaii 96734
yuklin@kailualaw.com
Co-Counsel for Petitioner
KAHEA: The Hawaiian

Wilma H. Holi

P.O. Box 368

Hanapepe, Hl 96716

Witness for the Hearing Officer
w_holi@hotmail.com

lvy Mcintosh

67-1236 Panale’a Street
Kamuela, Hawaii 96743
3popoki@gmail.com

Witness for the Hearing Officer

Moses Kealamakia Jr.

1059 Puku Street

Hilo, Hawaii 96720
mkealama@yahoo.com
Witness for the Hearing Officer

Crystal F. West

P.O. Box 193

Kapaau, Hawaii 96755
crystalinx@yahoo.com

Dexter K. Kaiama, Esq.
111 Hekili Street, #A1607
Kailua, Hawaii 96734
cdexk@hotmail.com
Co-Counsel for Petitioner
KAHEA: The Hawaiian

Environmental Alliance, a domestic Environmental Alliance, a domestic
non-profit Corporation non-profit Corporation

DATED: Honolulu, Hawaii, August 21, 2017.

J. DOUGLAS ING

BRIAN A. KANG

ROSS T. SHINYAMA

SUMMER H. KAIAWE

Attorneys for TMT INTERNATIONAL
OBSERVATORY, LLC



